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Before the 
FEDERAL COMMUNlCATIONS COMMISSION 

Washington, D.C. 20554 

In re Application of 

CALOOSA TELEVISION CORPORATION 1 File No. BPTVA-20010712AJK 
1 

WBSP-LP, Naples, Florida 1 
1 

For Conversion to Class A Status 

To: Chief, Mass Media Bureau 

COMMENTS IN SUPPORT OF CALOOSA OPPOSITION 

Post-Newsweek Stations, Florida, Inc. (“Post-Newsweek”), licensee of 

WPLG-DT (DTV Channel 9, Miami, Florida), submits these comments in support of the 

Opposition filed by Caloosa Television Corporation (“Caloosa”) with respect to the above- 

captioned matter on September 13,2001.’ Caloosa filed its Opposition to defend against a 

’ Opposition to “Petition for Reconsideration, or, in the Alternative, for Declaratory Ruling,” 
filed by Caloosa Television Corporation, File No. BPTVA-20010712AJK (September 13,2001) 
(“Opposition”). Post-Newsweek files these comments because it believes that the facts included 
herein will be of assistance to the Commission as it considers this matter. In the alternative, 
Post-Newsweek requests that the Commission accept these comments as a late-filed opposition 
to FMBC’s “Petition for Reconsideration, or, in the Alternative, for Declaratory Ruling.” Post- 
Newsweek notes that FMBC’s certificate of service states that Post-Newsweek counsel was 
served with the Petition by first-class mail on August 30,2001, and Post-Newsweek does not 
dispute that FMBC did, in fact, serve Post-Newsweek counsel by mail. Perhaps because of some 
problem with its delivery, however, Post-Newsweek counsel has no record of having received its 
service copy of the Petition and accordingly did not become aware of the Petition until it 
received service of Caloosa’s Opposition on September 18, 2001. For that reason, Post- 
Newsweek has styled this pleading as cnmments in support of Caloosa’s Opposition, rather than 
as an opposition to FMBC’s Petition. 
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Petition filed by Fort Myers Broadcasting Company (“FMBC”) on August 30,2001,2 which 

seeks to overturn the FCC’s grant of Class A television status to Caloosa’s station WBSP-LP, 

Channel 9, Naples, Florida. FMBC challenges the grant of Class A status to WBSP-LP because 

it wishes to use Channel 9 for the DTV senice of its station WINK-TV in Fort Myers, Florida, 

and specifically urges the Commission to take into account the pending rulemaking proceeding 

to change its DTV channel (MM Docket No. 00- 180) in evaluating the merits of its Petition.’ 

WINK-TV’s proposed DTV operations on Channel 9 would displace WBSP-LP’s existing 

analog service. 

As Caloosa points out in its Opposition, WINK-TV has no claim to DTV 

Channel 9. Citing Section 73.622(~)(1) of the FCC’s rules, which prohibits DTV applications 

for channels other than those specified in the DTV Table of Allotments, Caloosa rightly notes 

that “[a]lthough FMBC has filed an FCC Form 301 application for digital operations on 

Channel 9, this application is a legal nullity, and may not be accepted for filing by the 

Commi~sion.’‘~ Moreover, Caloosa properly points out that while the Commission initiated a 

rulemaking to consider FMBC’s request to change its DTV channel from Channel 53 to 

Channel 9, that rulemaking proposal has been “opposed by the licensees of WFTV(TV), analog 

Channel 9, Orlando, Florida, and of WPLG-DT, digital channel 9, Miami, F l ~ r i d a . ” ~  FMBC’s 

rr* 

’ Petition for Reconsideration, or, in the Alternative, Declaratory Ruling, filed by Fort Myers 
Broadcasting Company, File No. BPTVA-20010712AJK (September 13, 2001) (“Petition”). 

Petition at 2 n.1 (“FMBC is a person aggrieved by the grant of Class A status to WBSP-LP 
because such status conflicts with FMBC’s proposal to allot DTV Channel 9 to Fort Myers, 
FJorida in MM Docket No. 00-180). 

Opposition at 6. 

Opposition at 2. See also Comments ofPost-Newsweek Stations, Florida, Inc. in Opposition to 
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WINK-TV DTV Allotment Proposal, MM Docket No. 00-180 (filed Nov. 22, 2000) (“Post- 
k w s w e e k  Comments”); Reply Comments of Post-Newsweek Stations, Florida, Inc. in 
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channel change proposal also has been opposed by Media General Communications, Inc. 

(“Media General”), licensee of adjacent-channel analog station WFLA-TV in Tampa, Florida,6 

and by Caloosa.’ In any event, FMBC’s proposed channel change has not been granted, and 

therefore provides no legitimate basis for rescinding WBSP-LP’s Class A license.* 

In its Petition, FMBC asserts that “substantial public interest benefits will result 

from the substitution of an in-core televjsion DTV allotment for the present out-of-core DTV 

allotment for WWK-TV;”9 that “[tlhe DTV allotment proposed in MM Docket No. 00-180 is a 

far more efficient use of Channel 9 than the use advanced in Caloosa’s application;”” and that 

“equities favor grant of the in-core DTV allotment advocated by FMBC in MM Docket No. 00- 

180, an allotment that will otherwise be impeded by grant of Class A protection to WBSP-LP.” I ’  

FMBC fails to disclose, however, that its channel change proposal has been opposed by Post- 

Newsweek, Cox Broadcasting, Inc. (“Cox”) and Media General because of harmhl interference 

to their existing full power co-channel and adjacent-channel digital and analog service and 

because it would displace WBSP-LP.’2 

..e 

Opposition to WINK-TV DTV Allotment Proposal, MM Docket No. 00-180 (filed December 11, 
2000) (“Post-Newsweek Reply Comments”); Comments of Cox Broadcasting, Inc., MM Docket 
No. 00-1 80 (filed Nov. 22,2000) (“Cox Comments”). 

‘ Reply Comments of Media General Communications, Inc., MM Docket No. 00-1 80 (Dec. 1 1,  
2000). 

Reply Comments of Caloosa Television Corporation, MM Docket No. 00-180 (Dec. 11, 2000). 
See Opposition at 2 (“It is therefore unclear, and therefore at least as unlikely as likely, that 

Perition at I 8. 

1 

Channel 9 is in fact available for digital television use at Fort Myers.”). 

I o  Id. at 19. 

“ Id. 
12 See Post-Newsweek Comments; Post-Newsweek Reply Comments; Cox Comments. 
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Specifically, in MM Docket No. 00-1 80, Post-Newsweek objected to FMBC’s 

channel change proposal because it would (i) cause harmful interference to the co-channel DTV 

service provided by Post-Newsweek’s station WPLG-DT in Miami; (11) cause harmful 

interference to WFTV’s co-channel analog service in Orlando; 

to WFLA‘s adjacent-channel analog service in Tampa;” and (iv) displace WBSP-LP’s co- 

channel analog service in Naples. l6 Post-Newsweek demonstrated that FMBC’s proposal would 

result in a loss of full  power television service to at least of 82,679 persons and, due to the better 

than average propagation characteristics in Florida, probably many more.” In its comments 

opposing the channel change, Cox noted that FMBC’s proposed Channel 9 allotment would be 

63.3 kilometers short-spaced to WFTV’s licensed site” and “has the potential to decrease the 

quality of WFTV(TV) service now being received by 269,526 persons (representing 10.76% of 

the station’s service population).”” 

13 .. 

14 ... 
(111) cause harmful interference 

L Accordingly. Post-Newsweek in MM Docket No. 00-1 80 submitted that the 

harms resulting from FMBC’s channel change proposal far outweighed the asserted benefits.*’ 

Post-Newsweek noted that WINK-TV’s current DTV allotment already more than replicates its 

See Post-Newsweek Comments at 2-3, 5-8. WPLG has been providing digital service on its 

See id at 2. 

13 

assigned DTV Channel 9 since May 1999. 
I? 

I s  See id. 
See id at 2-3; Post-Newsweek Reply at 2 and n.6. 16 

” See Post-Newsweek Comments at 5-8. 
’ * S e e  Cox Comments at Engineering Statement, pp. 6-7. 
l 9  Id at 2. Cox also noted that it intends to relocate WFTV’s DTV service to Channel 9 at the 
close of the DTV transition and that its DTV operations on Channel 9 “would cause increased 
interference of 4.43% to co-channel operations of WINK-DT.” See id. at 3. 
2 0  See Post-Newsweek Comments at 8-10; Post-Newsweek Reply Comments at 3-5. 
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existing analog service, providing a service population 1 1.4% greater than its analog service 

 population^' and observed that while FMBC’s proposal would increase WINK-TV’s digital 

service area by an additional 51,415 persons, it would do so at the expense of the at least 82,679 

viewers that will lose their exisling full power analog and digital service, the many more who 

will suffer degradations in service, and all of the viewers who otherwise would enjoy the service 

of WBSP-LP on Channel 9 in Naples.22 Therefore, to the extent that the Commission weighs the 

“equities” of preserving WBSP-LP’s Class A status against granting FMBC’s DTV channel 

change request - as FMBC explicitly urges in its Petition - it must take into account the harms to 

the public interest on the record in MM Docket No. 00-180. 

* * * * 

For the foregoing reasons, Post-Newsweek supports Caloosa’s Opposition and 

urges the Commission to dismiss FMBC’s Petition. 

Respectfully submitted, 

1 

Jennifer k .  Johnson 

1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2401 
(202) 662-6000 - Phone 

Counsel for Post-h‘ewsweek S[ations, Florida, Inc. 

C O ~ G T O N  & BURLING 

(202) 662-629 1 - Fax 

September 24,2001 
~ ~~ 

See Post-Newsweek Comments at 8-9 21 

22 See id. at 4. 
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I hereby certify that on this 24th day of September, 2001, I caused a copy of the 

foregoing Comments In Support Of Caloosa Opposition to be delivered to the following by U.S. 

first class mail, postage prepaid: 

Joseph A. Belisle 
Leibowitz & Associates, P.A. 
One SE 3'd Avenue, Suite 1450 
Miami,FL 33131-1715 
Counsel for  Fort Myers Broadcasting Company 

John R. Feore, Jr. 
Dow, Lohnes & Albertson, P.L.L.C. 
1200 New Hampshire Avenue, N.W. 
Suite 800 
Washington, D.C. 20036 
Counsel for  Media General Communications, Inc. 

Kevin F. Reed 
Scott S. Patrick 
Dow, Lohnes & Albertson, PLLC 
1200 New Hampshire Avenue, N.W. 
Suite 800 
Washington, D.C. 20036-6802 
Counsel for  Cox Broadcasting, Inc. 

Dennis F. Kelly 
P.O. Box 6648 
Annapolis. MD 21401 
Counsel for Caloosa Television Corporation / r  



Before the 
Federal Communications Commission 

Washington, DC 20354 

111 Re Application of: 

Caloosa Television Corporation 
for Conversion of 
WRSP-LP, Naples, Florida 
to Class A Status 

To. The Chief. Mass Media Bureau 

1 
1 
) 

FCC File No. BLTVA-20010712AIK 
J 
I 

Fon hjlyers Broadcastinp Company (“FMBC”) hereby replies to the Opposition to Petition 

foi. Reconsideration, or in the Alternative, for Declaratory Ruling (the “opposition) filed by Caloosa 

Television Corporation (‘.Caloosa”).’ 

Caloosa argues that FhlBC’s Petition for Reconsideration or, in the Alternative, for 

Declarator), Ruling (the “Petition”) is infirm because FMBC did not seek reconsideration of the 

Video Services Di\;ision’s August 1 1,2000 letter reinstating Caloosa’s Statement of Eligibility for 

Class -4 Lou) Power Television Status. This is nonsense. No portion of the proceeding reinstating 

Caloosa’s Statement of Eligibility was ever placed on public notice and, therefore, no one but 

Caloosa u’as afforded notice and an opportunity to participate in that proceeding. Moreoi,er, the 

aciion granting the abox-captioned license application u;as taken the very day the application 

The silence of this reply wiih respect to any allegation of Caloosa in its Opposition should not be 

interpreted as agreement with Caloosa’s assertions. To the contrary, the complete and correct facts 

and lau# applicable to this proceeding are sei out in Fh4BC’s pleadings. 

C \E~oadcas1.20PI1 :Fr M) ci~i,Pieadinyi\Reply OC?4 wpd I 



appeared on public notice as accepted for filing. FMBC has clearly met the requirements of Rule 

1.106 with respect to raising new matters in a petition for reconsideration, 

Caloosa intimates that FMBC should have petitioned to deny the application to convert 

VI’BSP-LP to Class -4 starus. Certainlj, FMBC, the licensee of Srarion WIKK-TV, Fort Myers, 

Florida, has standing as a competiror of W S P - L P  to file such a petition. However: Caloosa filed 

for Class ‘4 status in a n  applicarion that was not subject to public notice prior to grant. Section 

309(d)(l) of the Communications .4ct of 1931: as Amended (“Section 309”) permits the filing of 

petitions to den) only against applications that are subject to pre-grant public notice. Thus, FMBC 

\\as not allowed to petition to deny Caloosa’s application. 

Caloosa further areues that the factual basis for FMBC’s Petition is not supported by 

afjidavits after the fashion of a petition to dzlly filed under Section 309. However, FhlBC’s factual 

allegations are supported by Caloosa’s own filings with the Commission and these filings are subject 

to official notice. Docuneiits subject to official notice meet the evidentiary criteria of Section 309. 

Caloosa argues that ths ,August 11, 2000 letter reinstating its Statemellt of Eligibility was 

signed by the Chief, Video Ser\.ices Division under “signing authority”de1egated by the ChiefMass 

hledia Bureau aid,  therefore, \xas not ultra \ires. It is true that Rule 0.204 permits subdelegation 

ofdelegate,d functions. FMBC submits that it is equally true rhat, in the special case ofpetitions for 

reconsideration, Section 405 of thz Coininuiiications Act contemplates action only by either (a) the 

authorit\ talting the order, decision, repoit or action being reconsidered, or (b) the Comnission: 

itself. In other words, Section 405 prohibits subdelegation of peritions for reconsideration. An 

action by the Chief. Mass Media Bureaumust be reconsidered by the Chief, Mass hledia Bureau or 

the Commission, irself. The Mass Media Bureau has long been sensitive to the need to operate 

, , ~  



srricrly within the limits of delegated authority and has not hesitated to set aside actions taken outside 

of proper delegations. See e.c. Southern Illinois Broadcasting CorD., 46 RR 2d 155 (Broadcast 

Bureau 1979). 

Caloosa suggests that it need not address the factual allegations in FMBC’s Petition because 

it claims that FMBC’s Petirion is procedurally defective. However, Rule I .106(c)(2) allows the 

Comniission 10 consider new facts raised in a perition for reconsideration whenever consideration 

of the facts relied upon is in the public interest. In  this connection, FMBC notes that one of the 

criteria for granr of a license is “rhat no cause or circumstance arising or first corning to the 

luiowledge of the Coniinission sincc the granting of the pennit would, in the judgment of the 

Commission. make [he operation of such station against the public interest ....” -47 USC $ 3  19(c). 

FMBC submits that its Petition amply demonstrates the above-captioned application was granted 

solely on the basis ofan incorrecr and incomplete factual record. An objective appraisal of WBSP- 

L,P’s dismal operaring history mnst conclude that the station is not within the category of stations 

eligible for Class A status. Accoudingly, grant of \iTBSP-LP’s Class A application is clearly against 

, ~ ,  

the public interest. 

Caloosa claims that Station WBSP-LP’s authorization is not forfeit under Section 3 12(g) of 

,, the Communications Act because “\VBSP-LP has never been offthe air for 365 consecutive days .... 

The fact is, however, that WBSP-LP has been without operating authority for periods well in excess 

of 365 da!.s. Caloosa cannot correctly claim that a completely unaurhorized transiiiission from 

facilities that  Caloosa. itself; admitted were unsuitable for broadcast operations constitutes 

rransmission ofa broadcasting station‘s signal for purposes of Section 3 12(g) ofthe Communications 

4c t .  The Commission defines what constitutes broadcasting station WBSP-LP. not Caloosa. 



Accordingly, tlie facilities that Caloosa operated ever so briefly during the sixteen months when 

l 'BSP-LP had no operating authority were not low power television station W S P - L P .  

Caloosa cites the Enforcement Bureau's decision in WRHC Broadcasting Corporation, 15 

FCC Rcd 5551 (Enf. Bur. 2000) (the "WRHC Case") as authority for the proposition that a station 

operating on the w o n g  frequency for o w  a year was not subject to automatic license cancellation 

under Section 3 12(g). The facts presentedin WBSP-LP's case are thereverse ofthose in the WRHC 

~ Case. WRHC was seeking to continue its broadcast operations and maximize its programming 

service. WBSP-LP, on the other hand, was seeking to curtail its broadcasting operations and to 

miniinizc its service. FMBC submits that the issue of automatic cancellation under Section 3 12(g) 

was not adjudicated i n  the WRHC Case and remains one of first impression. 

In  the case of WBSP-LP, Caloosa sought silence authority, claiming that WBSP-LP's 

facilities at the Yaples, Flor-ida C.4-1TV headeiid could not be operated because of interference to 

C.47\' operations. For obvious reasons. WBSP-LP did not renew its STA to operate with these 

interfering faciliues. Howcver, WBSP-L.P now seeks to avoid loss of its license under Section 

3 12(g) through claimed operation of those unauthorized and interfering transmission facilities. 

FhlBC submits that Station WBSP-LP was silent for a period in excess of one year. Caloosa did 

operate an unauthorized facility durinz rhis period, but i t  was not WBSP-LP because WBSP-LP had 

no operating authority. 

_ ~ _ ~  

I11 view of the foregoing, FMBC requests grant of its Petition and dismissal or denial of the 

aho\,e-refereiiced application. In tlie alternative, FMBC requests deletion of Station WBSP-LP's 

4 



license and cancellation of its call sign. 

Respectfully submitted, 

Jbseph A. Belisle 
Counsel for 
Fort Myers Broadcasting Company 

Leibowitz & Associates, P..4 
One S E. Third Axeiiue. Suite 1450 
Miami, Florida 33 1 ? 1-1 71 5 
( 3  0 5 )  5 30- 1322 Teleplione 
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the foregoing “Reply” to be delivered by U.S. First Class Mail, postage prepaid, to the following: 

Dennis J. Kelly, Esq. 
PO Box 6618 
Annapolis, MD 7,1401 
Counsel for Caloosa Television Corporation 

/- byk-dx 
MariaI. iede 
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